
OVEREN PREVOD S ENGLESKOG JEZIKA

GtDE
GI'E LOYR;ATE NOUEL

MEMORANDUM

Ref. Pregled nacrta analize statusa znadaine trzisne modi (SMP) od strane RRA Srbije

Datum 27. jul 2018.

UVOD

1.

5.

GIDE LOYRETTE NOUEL A"A.R'P.I'

view Blilding, Rue de l'lndustrie 26-38 - 1040 Bruxelles ltel +32 (0)2 231 11 40 ' fax +32 (O)2 231 11 77 lgide com

Dana 14. juna 2018. godine, Regulatorna agencija za.. elektronske komunikacije

po.,"n"*" usruse ("RArEL"' "Agencija") 
-objavi'T. i"",,T ?1''.Y ::T::731 i""":T+l

ffi; il;;;l ", "rL 
reg''ritunju ('n""'t odluke") U ovom nacrtu odluke' RA

deflnisere|evantnatrzistaKoJapoo|ezuexanferegulisanjuuRepub|iciSrbijiinjit
geogrErfsku dimenziiu.

Dodatno, Agencija je'objavila u junu 2018 godine nacrt lzvestaja o analizi velepro

triis," 
"un,rlrnog 

piistupa ('WCA") koji se pruZa na fiksnoj lokaciji t? rloil:^*t"::

Sirof" outrosnj"l';nacrt lzve5taia"), u kojem je Agencija odlueila daie ex ante

potrebno za ovo trziste.

primenjuje Preporuke Evropske komlslje'

Stoga, cilj ovog memoranouma jeste pregled analize 
. 
Agencije i procena

,.ti"e.,no"ti s pravilima EU. ovai memorandum najpre daie op5ti pregled SMP

prema zakonima EU (1') pre pregieda svakog poglavlja u nacrtu lzvegtaia Agencije

zakljueka o uskladenosti sa zakonima EU (3')

U svoioj analizi, Agencija je identifikovala dva preduze6a' tj Telekom Srbiia i SBB'

op"i"i"t" koji imaju znadajnu trzisnu mo6, nakon-dega :: ii"i::i:::1t::::i'
ffi;;;; ;ru;:; ;tj'ilivanja odredenih inrormacija kao standardnih ponuda;

zabranadiskriminatornogponasan.ia;iii)obavezaodvojenogvodeniara6unovodst\/€
evidenclja; iv) obaveza omogueavanja pristupa i korisoenja elemenata

oogouuoluc" i.ovine; iv) obaveza kontrole cena ivodenja tro5kovnog raeuno

RATE:L tvrdi da je nien nacrt Odluke " rezuttat analiza koie su vriene u sKad

evropskim "r"rii"u*u 
i preporukama" Agencija iznosi slienu tvrdnju iu na

trvestai" navodedi da, "za potrcbe harmonizaciie s regulativom Evropske Uniie ('

i.,otr''

i'tfiit'

,rr\
"r\i

w
"c

+/y'
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PREGLED stvlP REZIMA PREMA ZAKoNIMA EU

Opiti regulatorni okvir EU

trZiSta.1

7.

EU Smern'rce

12. Clan '15 Okvirne direktive

relev€lntne smernice koje

zna6ajne trZiSne modi.

Cilj jeste uspostavljanje harmonizovanog regulatornog Qkvira za mreze i usluge n?

teritorili cete Unije iodgovor na trendove konvergencije pokrivanjem svih mreza iservisA

za elektronske komunikacije

1.1

o.

1.2 Koncept znai;ajne trZisne mo6i ("SMP")

9. Pravni koncept SMP definisan je u dlanu 14(2) Okvirne direktive:

se moze ddati zajedno s drugim privrednim subjektim€l

SMP/kolektivna dominantnost) s druge strane'

"2. Smatra se da privredni subiekt ima znaAainu trlisnu moe ako' bilo poiedinadno

)4eano s drugim subiektima' uziva potozai ekvivalentan dominant*^' o!'o"lo: 
l^o^!l

ekonomske snage koii tom licu daie mo, da se u zna\ainoi meri ponaia nezavisno

konkurcncije, ktiienata i krainiih potro'aea "

10. Ova definicija data .ie u skladu sa zakonom za zastitu konkurencUe EU i

konceptom dominantnosti navedenom od strane Evropskog suda pravde.2

Zakonodavstvo EU pravi jasnu razliku, u okviru opsteg Koncepta SMP' izmedu polo

SMP koji moze drzati jedno lice (pojedinadna SMP) s jedne strane i polozaja SMP
11.

1.3

navodi da su RRA duzne da "maksimalno uzmu u obzif'

je objavila Evropska komisija za analizu tr2iSta i

lVidiposebno Direktiv u 2}o2t21rr:C ewopskog Parlamenta iVe6aodT mada 2002' 0 zajedni'kom regulatornom oKvrru za

servise za elekt.onske komunikacije ("Okvirna direktiva")

.vidisludal27/76, rJnited l3rands protiv Komisije El/tct1g78t22, pamgraf 65. Vidi i sluoaj T-342199, Aitl'urs ptotiv Komigje'

EU:T:2002:146, paragraf 58 i dalje vezano za kolektivnu dominantnost
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1.4

14.

15.

Principi prema metodologiji EU za procenu SMP

16. Pravni okvir EU zahteva da RRA preduzme tri koraka pre nametanja bilo

regulatornih obaveza operaterima u oblasti elektronskih komunikaciia: !] f:::
reLvantnog trZiSta, (2) imenovanie privrednih subjekata sa- SMP i (3)

odgovaraju6ih regulatornih lekova tim privrednim subjektima sa SMP

17. Defini$anie relevantnih trti ta' Kako je to jasno definisano u revidiranim Smern

za SMP iz 2018. godine, poeetna tadka bilo koje analize "treba biti procen{ relev

matopt'9lbfui!-VZ& inaiaci u vidu medusobnu zamenliivost ponude i potraznie

p*"Wkr;r" kr;kl.s korisnika tokom peioda stedeceg Ore.Olda na osnovu postoie

trZisi,nilt uslova i izgteda za niihov razvoJ'6 (na$e naglasavanje)

18. Zatim, posto je identifikovano relevantno maloprodajno trziste i ustanov$eno da li

nedositatku preventivne regulatorne intervencije' postojao rizik od nano6enja

potroiia6ima usled nedostatka konkurenciie na maloprodajnom triiStu' RRA

iad, da identifikuje odgovaraju6e veleprodajno trzi5te kako bi procenila da li isto p

pr"ithodro, regulisanju prema 6lanu 16 Drcklive 2O02l21lEC

Ex anfe regulatorne obaveze namedu se samo na tZistima koja nisu zaista kor

tj. trzista jae postoli samo jedan ili nekoliko privrednih subiekata koji imaju

i.ziSnu toe i gde pravni lekovi prema nacionalnim i evropskim zakonlma o

konkurencije nisu dovoljni za resavanje utvrdenih problema s konkurencljom'

20. U okviru vrsenja analize trZista, RRA treba da sprovede strukturalnu

re|eviantnogtrzistausmerenunabudu6nosttokomrelevantnogperioda.

3PreporukaKomisijeodg.oktobra2014.godineorelevantnimtrzistim?proizvodaiUslugausektoruelektronskih

koja podlezu prethodnom regulisanju u skla-du s Direktivom 2oo2l21lEC Evropskog Parlamenta iVeCa o zajedni6kom

okviru za mreze iseNice elektronskih komunikacija'

a Smernice za analizu trzista I procenu znadajne trzisne mo6i prema regulatornom okviru EU za mreze i servise ele

komunikacija, C(2018) 2374, objavlene u'iuzoenom tistu gU C ,159/1' 7 maj2018 ("smernice za SMP iz 201B godine")

5SmerniceKomisijezaanalizutrziitaiprocenuzna'ajnetr:isnemodilremaregulatornomokviruzajednicezamrczei

elektronskih komunikacija, Sl- C 165' 11 7 2002, str' 6-31 ("smernice za SMP iz 2002 godine")

19.

6vidiSmernice za SMP iz 2018 godine, paragraf 15
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?1. Imenov.anie privrednih subiekata sa sMP Kako je gore navedeno' .unl?t'",.t: 
o?

;il;";ri suujet<t poseduje SMP ako, bilo samostalno ili zajedno s drugim licinna'

uziva poloza.i koii je ekvivalentan dominantnosti, odnosno' polozaj ekonomsKe snag?

koji mu daje mod da se u znadajnoj meri pona5a nezavisno od konkurenata' kluenata i

potroSada.

Poieditrarina SMP. Prilikom razmatrania trzisne modi privrednog tYlf*1^l:^1i:-lf
razmotriti trzisni udeo privrednog sub.iekta i n.iegovih konkurenata' kao I ogranrcenjf

koja srednjerodno nameeu eventualni konkurentl Medutim' trzisni udelo se tumaee samg

u svetlu relevantnih trzisnih uslova

7 smernice za SMP, Paragfaf 58
u Slu.al T-3421s9, er',to urs plc ptotiv Komisiie EU:T:2002:146

Akojetrzigniudeoniziod50%,RRAtrebadaSeos|oninadrugek|ju6ne
tr2i6ne elemente kako bi ocenila SMP RRA mora izvrsiti temeljnu t

procenu ekonomskih karakteristika relevantnog trzista pre izvladenj€l bilo

zakljui;al<a o Postojanju SMP.

24. Smernice za SMP iz 2018. godine da,iu |istu kriterijuma, koja nije iscrpna' za

trzisne mo6i privrednog subjekta i njegove sposobnosti da se u znadajnoj meri

nezavisno od konkurenata, klijenata i potrosaea

'Ovo posiebno (ali ne i iskljueivo) uklju6uje: spredavanje ulaska na tftiSte'

Sirenja, apsolutnu i relativnu velicniu privrednog subjekta' kontrt' i:l-':
O"t 

' 

"',"' 
mogu6e lako duplicirati, tehnoloske i komercijalne prednosti ili nad

nedosl.atak ili niska Kompenzaciona kupovna mo6, lak ili privilegovan pristup trzl

kapitala/f inansijskim resurslma' diversifikacija proizvoda/usluga' ekonomija

ekonorniiaobima,direktniiindirektnimreZniefekti,Vertika|naintegracija'
razvilena distribuciona i prodajna mreza' zakljueivanje dugoroenih iodrzivih ug(

pristupu, stupanje u ugovorne odnose s drugim ueesnicima na trzistu koje bi

dovesti clo zatvaranja trzista' nedostatak potencijalne konkurencije

26. Prema {imernicama za SMP, utvrdivanje SMP "mora biti zasnovano na

faktoria",7 'uz pazljivo razmatranje svih karakteristika teiSta'

Zajednilka SMP. Kolektivni dominantni polozaj postoji ako svaki olan d

oligopola - koji je upoznat sa zajednickim lnteresima - smatra da.Je moguce'

raJionalrro i preporudljivo usvojiti na dugoroinom nivou zajedni6ku politiku

ponaalanja u cilju prodaje robe iustuga iznad konkurentnih cena'

2g. prema preceqenrnom pravu EU8 i SmerniCama za SMP, potrebno je ispuniti

kumulativna uslova kako bi se utvrdilo posto.janje kolektivne dominaninosti:

o Prvo, svaki 6lan dominantnog oligopola mora biti sposoban da zna KaKo

ponasaju drugi elanovi kako bi mogao pratiti da li su usvojili zajedni'ku politik

23.

25.

27

iti
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. Drugo, stanje precutne Koordinacije mora biti odrzlvo duzi vremenski period

odnosno, mora postojati podsticaj da se ne odstupi od zajednidke politike ni

tr2i5tu.

sc.2014 Preporuka Komisije, paragraf 18

10 Ovo uklju6uje relevantne EU directive i uredbe iz 2002 i 2009 god'ne

Nametanie regutatornih pravnih 
'ekova' 

Posto se jednom relevantno trziste definiSe'

p':"J'i'.'ni-"r,i koji imaju sMP identifikuju' -Y 
T:11 1?::'Xl',i,a:;t"t'

:#ilrirTilvett pri"t"lt"* subjektu kojijL ozna6en kao subject koii ima SMP

Specifione regulatorne obaveze koje se mogu nametnuti privrednim subjektima sa

mosu se primenjivati na veteprodajna ili maloprodajna-trzlll:1liil]l"t""Yl^",1

ir"o"" t,itt podvrgnuto prethodnom regulisaniu samo ako konkurencija na tom

O"U" p"f"^i" 
- 

znae4nu trzisnu moc uprkos postojaniu prethodnog rcg

29.

30.

c l.

. Trece, predvidljiva reakci.ia trenutnih ibududih konkurenata' kao i klijenata' ne

ugrozila rezultate koji se odekuiu od zajednidke politike'

Tekakoseispunesvatrikumu|ativnakriterijuma,RRAmozeutvrditida
zajednieka SMP.

Sto se ti6e pojedinaone SMP, potencijaln a analiza zaiednieke SMP mora

oeekiverni i predvidljivi razvoj trzista'

povezanog veleProdajnog tzista "

PREGLED NACRTA IZVESTAJA AGENCIJE

sto stavljen u septembru 2016'

regulisianju.

32.

33. pregl€rd nacrta lzvestaja Agencije ispituje pojedinadna poglavlja regulatornog oKvlra

(2.1.), o definisanlu r."r"ulntnos tiist' iz'z'l' o ay]izi :!]it::^5iY, ("?
il;;;;;;;;"i;ra sa strrelz'+';' sumiranie sadrzaja svakos poslavlja i

njegove uskladenosti s pravilima EU'

Regulatorrni okvir RATEL i EU

34. U uvodnom poglavliu nacrta lzvestaja Agenciia daje prikaz Regulatornog

Evropskoj Uniji Ovo poglalvje ut<tlueule prejted zakonodavnihl0 i regulatornih t

35. Nacrt lzvestaja ukljucuje elemente vezane za najskoriie zakonodavne promene' Kao

je zakonodavni predlog Evropskog zakonika o elektronskim komunikacfiama' koji j(

36. Nacrt lzvestaja ukliueuje i elemente vezane za Preporuku Komisije o releva

trzistima proizvoda i usluga u sektoru elektronskih komunikacija koja podlezu ex
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38,

glasniku EU.

SMP iz 2002. godine.

oroceni SMP, kao i kriteruuma za ocenu pojedinacne izajednidke SMP

dodatnir razjasnie nia vezana za SMP metodologlju'

niie u potpunosti usklaaten s pravilima EU'

2.2 RATEL clefinic-lja relevantnog trZista

dela.

Kako je navedeno gore u pogravlju 1' Smernice za SMP odraZavaju najnovije promene

pr"a"duntnot pravu i bave se pitanlima koja ranije nisu bila ukliudena u Smernice ;

39.

40.

Ovo je posebno vazno posto se azurirane Smernice za SMP bave kriterijumima :

definlanje relevantnog trzista (i geografski i u smislu pro'1Y:9"):.5i: je kljueni korak

Sve azurne, potpuno uskladene analize Agencije moraju da se odnose na Smernice

SMP iz 2018. godine ida u sKladu s tim uzimaju u obzir sve relevantne promene trzis

41. Na primer, Agencija na stranl 17 nacrta lzvestaja navodi nekoliko kriterijuma koje

potrebno posebno uzeti u obzir prilikom utvrdivanja SMP Ova l"l1 TT::U::il
fotpuna u svetlu (dodatnih) kriterijuma nabrolanih u Smernicama za SMP iz 201

godine (na primer, zakljueivanje dugorodnih i odrzivih ugovora o pristupu)'

Stoga, iz perspektive metodologue, mora se zakljuditi da pristup Agenciie' koji

upr.ieuj" n" Smernice za SMP iz 2018' godine niti ih primeniuje' nije kompleti

43. U poglavlju 3 nacrta lzvestaia, Agencija daie definiciju relevantnog trzista lsta

u"a"iunu na veleprodajno tr2ista centralnog pristupa' a analiza ie podeljena na (

44. Agenci.ia sukcesivno ispituje i) tehnoloski razvoj Sirokopojasnog internet pristupa'

karakteristike matoprodajnog trziSta sirokopoiasnog internet pristupa u Srbi'ii;

Drelaska na iii) veleprodajno trziste centralnog pristupa iiv) njegove

Srbiii.11

46. Premir Agenciji, "analiza veleprodainog trzi'ta

nakort analize konkurenciie koia bi vladala^ na

sluiaiu nedostatka prethodnog regulisania"''

47. Takav pristup, iako je generalno dosledan metodologiji predvidenoj u Preporuci

Smernicama za SMP (najpre procena maloprodajnih ttzista' pre ispitivanja velepro

trzista), nije bas onaj kojije primenila Agencija'

'1Vidi poglavlje 3.1. nacrta lzvestaja.

45. Zatim, u svetlu tih karakteristika, Agencija procenjuje zamenu na strani potraznje

maloprodajnom nlvou, zamenu na strani potraznje na veleprodajnom nivou' izamenu

"trani 
ponud" na veleprodainom nivou, kako bi donela zakljucak o relevantnom

proizvoda na veleprodajnom nivou.

centralnog pristupa trziste usledila

relevantnom maloqrodainom
le

U

12 strana 21 nacrta
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48.

49.

50.

51.

Prema 2:akonima EU, RRA mora najpre da utvrdi da li je ma|o. prodajno trziste {

konkurentno ako nema ", "ni" 
regulative Klju'no pitanje ie da li je

potencijalno konkurentno r oa li je bilo koji nedostatak konkurencije trajan' uzimajudi

obzir o6ekivani ili predvidljivi razvoj trzista

Ovo zahteva detaljnu procenu uslova konkurentnosti na maloprodajnom nivou: uzlma

u obzir, na primer, spreeavanle ulaska na trziste (mreze' ekonomi.it ,*:l''lT)-Tt]:
spreeava razvoj konkurencije na maloprodajnom nivou' pregled raspodele udela u

medu udesnicima na trzistu i razvoi cena i negativni uticaj na maloprodajne klijente'

Posto se donese zakljueak da maloprodajno trziste nije zaista konkurentno ukoliko n'

prethoctne regulative, RRA moze regulisaii odgovaraiuea vet:f.o,.:.i:1.:1ttt"' "*"
trzista nisu navedena u Preporuci, RRA treba da sprovede test tri kriteriiuma'

Prema pravilima EU, trzista mogu podlegati ex anfe regulative pocl uslovom

i;;;6, tri kumulativna kriteriiuma: prvi kriterijum j":",,0.'11:t]"^Jl:::':'"::

piepreka ulasku na trZiste; drugi kriterijum se bavi time da li tZi5na struktura nag

prema stvarnoj konkurenciji u relevantnom vremenskom l:g' t::t]]1"ji::i:^:::
n, to o" prit"n" rakona o zastiti konkurencije sama po sebi ne bi na odgovaraiu6i

resila predmetne probleme na tr2iStu 
13

WcA trziste je navedeno u Preporuci tako da teret dokaza na RRA niie tako visok

sludaju drugih trzista (koia nisu na listi)'

Medutim, u svakom s|uealu, u stadijumu definisanja trzista, Agencija oeig|edno

preduzima analizu konkurencije na miloprodajnom (Sirokopojasnom) tr2i5tu koja bi

okrenuta ka buducnosti rne dokazuje da maloprodajno (sirokopojasno) trziste

stvarno l(onkurentno bez ex ante regulative'

54. Umesto toga, Agencija se usredsretluje, u svojoj definiciji trzista' na opitoj

zamerrljivosti, uglavnom na osnovu podataka o trziitu iz 2017 godine

StogaL, :zakliudak Agencue o definiciii trzista' iako zadtZava Siroko trzigte

(velJprodajno trziste centralnog pristupa s bakarnim parovima iXDSL

hibrid,"'ot optidkc-Koaksijalnom mrezom i optidkim kablovima u FTTx

arhitekturi) nacionalne dimenzije, nte dosledan s EU SMP metodologijom' ue
ts

usmerennabudu6nostitosetidemaloprodainihtrzista'pastoganiie
pravillinra EU.

13 Medu pokazaterjima koje treba razmotriti p rikom procene.konk""Tu: : "1111': 
t3:ii.yiillilll.lii""lllllli;

,d[:il"#;',j#;" il";;i; .;;;;;*a utaska na trZiste u nedostatku resutative (uktjucujuci stepen nepovratnih trl

strukturu trzista, uainak tr:i5ta idinamiku trzista, ukljueuju6i i pokazatelje, kao lto su udeli itrendovi na tr:istu' cene na

njihove ttendove i stepen i pokrice konku'entnih mreza ili infrastruktura
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2.3 RATEL-ova Procena SMP

56. Kao sto je objasnjeno u daljem tekstu, postoje znadajni nedostaci u proceni S

Agencijei: u njoj nema jasne razlike izmeafu poiedinaene i zajedni6ke SMP' analiza

suvise oslanja na udele u trzistu prilikom dodele SMP statusa i nema temeljne'

strukturitlne analize karakteristika trzista usmerene na buduenost

57. Pojedinaena SMP ili zaiednieka SMP? Agencija ispravno navodi u poglavlju

dominantrfi polozaj implicira da operater "bilo poiedinaeno ili udruzivaniem s

subjektima" ima takvu ekonomsku moe na trzistu koja mu omogueava da se ponasa'

velikoi rneri, nezavisno od konkurenata, klijenata ipotrosada'

58. onda se izricito podvlaei dinjenica da "neftla dokaza da su u periodu koii ie ukliucen

anatizu ispunieni kriteriiumi za postoianie zaiedniekih trhisnih ryoei na velepr(

ttzistu oentralnog pristupa" (nase naglasavanje), paje stoga fokus iskljucivo na
- ^..^ 14

nacrta lzvestaja o kriterijumima za utvrdivanje pojedlnacne Jlvrr'

59. Medutim, Agencija dalje identifikuie nekoliko preduzeea koja poseduju SMP' odnosno

operatere Telekom Srbija a'd. i SBB DOO'

Kako je objasnjeno u poglavlju 1 gore, pojedinaena SMP i zajednidka SMP predst

razlieite koncepte koji se ne preklapa.iu. Smernice Evropske komlsue za SMP iz

utvrdi naiadekvatniie regulatorne obaveze

proporcio n al nosti."1s 1na6e naglasavanje)

|zjaveVezaneza'.zajedni6ke''i|i''zdru2ene''trzisneude|eTe|ekomaSrbijaiSBB-at
relevantne i Agencla se ne moze osloniti na niih u svojoj sMP proceni posto

" ^.,- 16
fokusirala na Poleolnacnu bNlt'.

Naknadni zakljudci u nacrtu lzvestaja koji se odnose i na Telekom Srbija i na SBB

SMP operatere takode nisu relevantni.lT

Metodrologua i procena Agencije, koia prelazi s "analize pojedinaene SMP"

"analizu zaiednicke SMP" nedosledna je i nije u skladu s pravilima EIJ'

60.

61.

62.

OJ,

64. Prete,ano oslanianie na trlisne udele u dodeti SMP statusa' Prema poglavliu 4'

nacrta lzvestaja, Agencija ispituje trzisne udele operatera na relevantnom

odmah zakljuduje da oba operatera imaju znadainu trzisnu moo na

veleprodajnom tft istu centralnog pristupa

laVideti stranu 55 nacrta lzve$taja.
15 Paragraf '114 Smernica za SMP iz 2002 godine

lovideti strane 56, 57 i 65 nacria lzvestala. vidi i stranu 62 nacrta lzvestaja i pozivanje na 76% zajednidkog udela na trzistu na

osnovu broia korisnika.

'7 Videti zakljudke prema poglavljima 4.1.'1 do 4 1 12 nacrta lzvestaja

.1

i

koje treba nametnuti na
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65. Prema pravilima EU, prilikom razmatranja trzisne mooi prlvrednog subjekta' vazno

razmotriti njegov trzisni udeo. U slucaiu trzisnih udela ispod 50% (kao sto je slueaj

SBB-orn koji je imao 33% trZiinog udela u 2017 godine)' RRA treba da se oslan';a

druge klju(:ne strukturalne tziSne elemente u proceni SMP

oI.

69,

Medutinl, Agencija izvladi zakliueak vezano za (navodni) SMP status SBB-a (i T

iskljudivo na osnovu trzisnih udela, ne uzimajudi u obzir druge kljuene

trzisne elemente.

Zakljudr:i do kojih je doila Agencijal8, stoga, predstavljaju neta'nu primenu SM

metodotogi.le EU; oni se suvise oslanjaiu na trzisne udele' kad je SBB u pitanju' priliko

odluoivanja o njegovom SMP statusu.

Nedosliatak temeline analize usmerene na budu'nost' Kako se navodi u Smer

za SMP, RRA treba da izvrsi temeljnu (ili dinamieku) evaluacUu okrenutu l(a bud

ekonontsl(ih karakteristika relevantnog trziSta pre donosenja bilo kakvih zakliudaka

postojanju SMP.

Analiza Agencije ocigledno nije temelina niti detaljna Najpre' kao sto je

objaSnjeno, ista se ne oslanja na azurirane Smernice za SMP Drugo' date su

izjave $ visokog nivoa bez prateeih dokaza.

70. Na primer, prema poglavliu 4.1.4 nacfta lzvestaja o kompenzacionoj mo6i

Agencija navodi da se mo6 obidno odrazava kroz zna'ajne udele klijenta u

Drihodu operatera Medutim, u tom poglavlju nisu navedene nikakve brojke 
le

71. Sli6no, prema poglavlju 4.1.5. nacrta lzvestaja o lakom ili privilegovanom prlstupu

kapitala, Agenci.ia ne daie dinamioku procenu finansijskih resursa ine navodi n

podatke/dokaze kojima bi potkrepila svoje izjave na osnovu kojih smatra da "oper

koji su dugo biti na trzistu mogu imati takii pristup bankarskim zaimovima" (

naglasavanje)

lsvidetiskane 57 i65 nacrta lzvestaja.

Prema poglavlju 4.1.6. nacrta lzveStaja o diversifikaciji proizvoda/usluga, Agencija

izjave s visokog nivoa o mogu6nosti Telekoma Srbija i SBB-a da povezu proij

uiluge. Medutim, ne navode se nikakve dalje informacije o tome koji proizvodi/ustuge

se povezali i kako bi se to izvelo u praksl.

T3.Agencijaovdeupudujena'nekolikopovezanihma|oprodajnihtrzista,'bezdavaq'a
detaljnih objasnjenja ko]ima bi se napravila razlika izmedu povezanih maloProdairfih

trzista na kojima su Telekom Srbija, odnosno, SBB aktivni'

T4.EUstandardiprocenesMPsuVisoki,kakojetoi|ustrovanoregu|atornimod|ukamala
nivou EU, i to od nacrta analize koji priprema RRA do njihovog pregleda od strane

Evropske komisije

1e Napominjeno da bi ovo poglavlje moglo biti relevantnije sa stanovista operatera (koji bi, zaista, bio Operater koji

pojedinadnusMP),dajebi|omoguce(zaTelekomsrbija)dapokazedasUk|ijenti(Te|ekomSrbija)biliobavesteniomog
prelaska kod drugog operatera (kao ito je SBB) uz minimalne troskove
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i BEREC-a'?o i naknadnih izmena integrisanih u kona'ne odluke RRA

U nekim sluaajevima, ovo mo2e i6i i dotle da RRA povude svoju pruavu

komisiji nakon sto ista izrazi ozbiljnu sumniu u nalaze Rll liYt i",fl:
orimer. vezano za prijavu malteske RRA u vezi s veleprodajnim h2i5tem

pristupa.2l

75.
sludaj,

U skorasnjoj ist|?zi Faze ll i Misljenju BEREC-a vezano za procenu SMP od str

holandske RRA, BEREC naglasava ogranicenja nacrta Odluke RRA ivaznost

Komisiju da RRA uzme u obzir sve relevantne faktore' kao-sto su "simetriia' inovacija

spajanje" kako bi se procenlla navodna dominantnosVSMP 
22

77. U drugoj skorasnjoj istrazi Faze ll, BEREC i Komisija.izrazili su ozbiljne,sumnle

," prJ,t"n, SMP od strane holandske RRA Komisija j?: ti ?liTlll]"]:?i'3jiT
vezanezafaktorekoriscenezaprocenuSMP:premaKomisiji'ho|andskaRRA
Oovotlno uzela u obzir ogranibavaju6i uticai potenciialne konkuren-ciie na

dominzrntnog operatera; holandska RRA nije dala dovoljan zna6ai

e|ementima, kao sto su investicije u infrastrukturu; iho|andska RRA nije izvuk|a

zakljueke iz promena koje je identifikovala na trzistu (u tom sludaju' smanjenje

ekonorniie kolieine za trZisnog operatora) 
23

Stoga, u svetlu tih primera iteku6e prakse EU, mora se zakliueiti da analiza Agencije

u skladu s EU standardima za procenu SMP'

Napokon, ali ne i manje vazno' analiza Agencue obicno nue usmerena na

a kad ieste, ostaje veoma uopstena i nedostaju loj podaci ili projekciie'

Na primer, prema poglavlju 4 .1.2 nacfta lzvestaja o kontroli nad infrastrukturom'

jedino navodi da "niie realno odekivati da u bilo 9' .bud'A:|..p":?,Oi:::t::
operateril dostignu pokrivenost koiu imaiu mreZe Tetekoma Srbiia a d' i SBB DOO'

Medutim, nisu dati nikakvi dokazi koji bi objasnili zasto/kako je Agenciia dosla do

78.

79.

80.

81.

zaktlueta. U svetlu prakse EU, takva izjava bi morala da se obrazloZi (na

uzimajur:i u obzir potencijalne planove investicUa operatera i uticai na

konkuienciie, postojanje ugovora o zaiedni6kim investicijama" )'

\'"t "".""r *-*{*i"np o istraziFaze rrlre'":.91:i:?11::1":.',::'L'"f:i":y:"":1H#::LtJJ
vereprodajni rokarni pristup na nksnoj rokaciji (tr:isJe- 3:] u e"'t11o"1Ui 1l]1'z-0ll/]3llJ-"'31'ltj'J"i"tTlt:"J:JI"j:::*ff::;l:,l1Hi$;i ff;;;i ti"*?ii1i-or. , "q 

odrJci, procena portugarske RRA - koja se odrudira za rakse

- osporena je i od strane Evropske komisije i BEREc-a

" vidi sludaj MT/2008/0803: veleprodajni Skokopojasni pristup na Malti.

,,VidiMistjenjeBEREc-aoist€z.Faze||prema6|anuTDirektive2oo2|21|Ec'uslucajuNU2015/17l27,Veleprodalnl

pistup na fiksnoj lokaciji u Holandiji, str'10'
,3VidiMisljenjeBEREc-aois||aziFaze|lpremad|anuTDirektive2oo2|21lEcus|u6ajuNU2o17/1960,Ve|eprodajni

pristup na fiksnoj lokaciji u Holandiji, str' 7
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82. Stieno, prema poglavliu 4.1.12 nactla lzvestaja o spredavanju Slrenia' AgenciiE

konstatuje da postoii Sest operatera koji poseduju optieku mrezu koju ne koriste z?

pruzanjr: r.tsluga, te da postoji odredeni prostor za povedanje kapaciteta'

83. Medutim, Agencua se jedino oslanja na nizak trZisni udeo operatera prisutnih n€ WCfl

trZistu i njihove "stabe kapacitete" (u poredenju s Telekomom Srbija i SBB) da qi

zakljueila da i dalje postoje prepreke Sirenju na opserviranom ":l"lt::?l::l f:':::-::,f
davanja rlinamidke procene promena u kapacitetima operatera (Kr'\rEL KUIrsrdtujTr

medutirn, da postoii 73 operatera koii poseduju koaksijalnu kablovsku mrczu z?

distribuciju mediiskih sadrzaja)'

84. opstije govoreei' potencijalna konkurencija se tek ogranieeno razmata (na primer' 4e

spominje se fiksna/mobilna zamena i mogudnost mobilnih operatera da ukljude i

Sirokopojasne usluge) I moguCnost razvoia alternativnih mobilnih ponuda u bududnosti '?f

85. Agencija se uglavnom oslanja na staticku analizu' ne daje dokaze o razlozim'r 
1a'

svoja " odekivanja" desto ne razmatra budu6i razvoj tdtta' y ::,"^tI. TttJl
navedenog, mora se zakljuditi da pristup Agencije niie u sKladu s EU

metodologijom.

2.4 RATEL-ova procena trZisne konkurenc'rje i obaveza

ciljeva zadatih RRA u dlanu 8 Okvirne direktive'

revidiranje i temeljne izmene

86. Clan 8 Direktive o prlstupu zahteva da se pravni lekovi moraiu zasnivati na osn

problemu (konkurenci.ie) l(oji je identifikovan' i moraju biti srazmerni i opravdani u

87. Kao sto ie gore objasnjeno, EU metodologiia za SMP nije ispravno primenjena pd

Rgencile: definicija trzista je problematiena' karakterizacija (pojedinaene/zaie

SMP je pogresno primenjena, nema dinamidke procene Stoga' sama osnova na

egeni;i1a ra-zvila poglavlje 5 i 6 je pogreSna, a ovo poslednje poglavlie zahteva

'oVidl odelar 3.2.1.a. nacrta lzvestaja.
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? ZAKLJUEAK

89. Pravila ELJ daju sloZen i detaljan okvir za procenu znadajne trZi6ne mo6i Zak

i regulative EU obezbeduju jasne standarde i metodologiju : "t T,:1",1' "
smernice EU redovno se azuriralu kako bi se bolie odra2avale razvoj tr2i6ta'

90. Nacrt lzvedtaja RRA Srbiie i analiza SMP upuiuju u vise navrata na pravlla

medutim, pristup Agencle niie uskladen ni s formom ni sa sadr2inom EU olwira'

91. lz opste metodoloske perspektive, nacrt lzveit4a ne uzima u obzir najnoviie

Smernice za SMP of 2018'

92.Prilikornprvoguwrdivanlakojejere|evantnotrziste,nacrt|zvestajaneidentifiku.ie
maloproi4no 1sirot<opo.lasnoj tziste lzasto isto ne bi stuarno bilo konkurentno da

prethodne regulative.

93'onostojosVisezabrinjavajestedinjenicadanacrt|zvestajaAgencijejasnopogres
primenjuje koncepte poledinaene izajednidke SMP' namecudi "l?t:-'Ti:ifT:.:y
dvama operaterima uprkos einienice da ie Agencija izridito navela da nije bilo

zajedniekoj SMP na predmetnom trzistu'

94. Dodatno, tokom procene SMP, RATEL

nedosl4u podaci, potkrepl.iujude brojke'

razvoja trzista.

navodi nepotpunu i staticku analizu,

progonoze i dinamieKo razmatranje

95. U ovoj fazi, identifikovani su iasni problemi; znadajna neuskladenost s pravilima

mora se otkloniti. u svetlu obaveza koje su preuzele srpske vlasti u sporazun

Clabjliz-aSXii-pddryZlyad!-s EU, Srbija je duzna da obezbedi da njeno zaK(

prrfr",i orOu uskladeni s pravnim tekovinama EU' ukljucujudi i mreze i

elektronske komunikacije i pravila SMP'

Krai orevoda

DaieprevodnasrpskijezikupotpunostiVeranizvornomtekstunaengleskomiezikuSvojimpotpisomipedatom
ootvrduie sudski prevodil:,c za sloven-a-dil, englesld I sveosld jezik na osnovu resenja Ministarstva pravde Republike

'sroue 
or. zoo-oo-l s7 :2OO2-O4 od 02.10 2002. god'

U Beogradu,3o.07.2018. Milena Kovadevic

BIOGR
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MEMORANDUM

Ref. €view of SffbEn NRA dr"ft;nalysis on Significant Market Power (SMP) status

Date 27 JulY 2018

INTRODUCTION

1. On 14 June 2018, the Regulatory Agency for Electronic Communications and

Services ("RATEL", "the Agency") issued a draft decision 
. 
on 

. 

de--slnaliP r

marl(ets subject to ex anfe regulation ("the draft Decision") tn this draft Decision' RA

deflnes the relevant markets sublect to ex anfe regulation in the Republic of Serbia

their geographical dimension.

In addition, the Agency issued in June 2018 a draft Report on the analysis of wt

central access ('WCA") market provided in fixed location for products for mass

('the draft Report"), in which ihe Agency decided lhat ex ante regulation would

necessary for this market.

3. In its analysis, the Agency identified two undertakings' ie Telekom Srbija and SBB'

operators with significant market power, upon which it would impose flve

obligations: i) obligation to publish certain information as standard offers; ii)

on discriminatory treatment; iii) accounting separation; iv) allowing access and use

elements of network and corresponding assets; and v) price controls and cost-based

accounting.

5.

M.IELc|aimsthatitsdraftDecisionis,,theresultofanalysesthatwereimplementedin
accordance with European guidelines and recommendations" ' 

-fhe Agency makes also a

similar claim in its draft Report, stating lhat "for the purpose of harmonization with th?

regulations of the European lJnion ( ')" it applies the European CommissionF

Recommendations.

This memorandum aims therefore at reviewing the Agency's analysis and assessing ils

alignment with EU rules. This memorandum provides first a general overview of the SMP
4,,!,,,, |,e,,r
regime under EU law (1.) before reviewing each of the sections of the Agency's drzift

Report (2.) and concluding on its alignment with EU law (3')'

GIDE LOYRETTE NOIJEL A.A.R.P.I.

View Building, Rue de l'|ndustrje, 26-38 - 1 040 Brux€lles I t6|. +32 (0)2 231 11 40 . fax +32 \o')2 231 1 
,| 77 | gide.com
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1. OVERVIEW OF THE SMP REGIME UNDER EU LAW

1.1 The general EU regulatory frameworK

6. To accompany the opening up of the telecommunications market to competition' the

European Union has aOopted a regulaiory framework with regard to electronic

communications in line wtth technological progress and marret requirements.l

7. The aim is to esiablish a harmonised regulatory framework for networks and services

across the union and to respond to convergence trends by covering all electronic

commur'lications neh/volKs and services

8. This framework requires national regulatory authorities ("NRAs") to define relevant

market(s) and assess wneiher operators have significant market power' Where an NRA

detefmines that a relevant market is not effectively competitive' it can impose specific

regulatorY obligations.

The concept of significant market power ("SMP")

9. The ie51al concept of the SMP is laid down in Article 14(2) of the Framework Directive:

"2. An undertaking shall be deemed to have significant market power if' either

individualty ar jointty wtth others, it enjoys a position equivalent to dominance' that is to

say a position of economic strength affording it the power to behave to an appreciable

extent independently of competitors, customers and ultimately consumers "

'10. l'his definition follows the EU competition law concept of dominance set out by the

European Coutl of Justice.2

11 . EU legislation clearly distinguishes within the general concept of SMP between SMP

position which can be held alone (single SMP) on the one hand' and SMP position

which can be held jointly with other undertakings 0oint SMP/collective dominance)

on the other.

EU guidance

12'Artic|el5oftheFrameworkDirectiveprovidesthatNRASareto''|akeutmostaccount'of
the relevant guidance issued by the European Commission for market analysis and th9

assessment of significant market power'

1.2

1.3

1 Cf. in particular D recltve 2A02l21lEC of lhe ELrropean Parliament and of the Council of 7 N/arch 2002 on a common regulatory

frameworkfore|ectroniccommun|cationsnetworksandservices(.,theFrameworkDirective'.)'
, ct. case 27t76, L1nitecl Brands v commrcsion EUCr1978:22, para 65. See also case T-342l99 AidOUrS V commission'

EU:T:2002:146, para 58 el ss fegarding collective dom nance
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'1.4

13.

14.

15.

This guidance consists notably in the following acts: i) Recommendation 2014/710/EU on

relevanl product and service markets3 and ii) the 2018 SN/P Guidelines on marl(et

analysis and the assessment of significant marKet power'

It must be noted that the 2018 SIMP Guidelines replaced the set of Guidelines issued in

2ol2:'lhe (2018) revised guidelines reflect the latest developments in case-law and

address new issues not included in the previous set of Guidelines'

This review is pariicularly impodant, since it takes into account lhe regulatory experlence

of over 15 years of application of the key concepts laid down in the 2002 SMP

G u id elines.

Principles under the EU methodology for SMP assessment

16. The EIJ legal framework requires NRAS to follow three steps before imposing any

regulatory obligations on elecfronic communications operator(s): (1) to define a relevant

market. (2) to deslgnate undertaking(s) with SMP' and (3) to define appropriate

regulatory rcmcdies on ihe SMP undertaking(s)'

17. The d.tfinition of the relevant market(s). As clearly spelled out by the 2018 revised

SIVIP Guidelines, the starting point of any analysis "shou/d be an assessment of relevant

rSJpJ!-EBB9j!9, taking into account demand-side and supply-side substitutability from

ihe end-user's perspectue over the next review period based on existing market

concliltons and lheir likely developmenl" '6 (our emphasis)

18. Then, having identified the relevant retail market(s) and established whether absent

regulatory intervention upstream, a risk of consumer harm due to a lack of

competition in the retail market(s) would persist' NRAs should then identify the

ccrrresponding wholesale rnarket(s) to assess whether they are susceptible to ex ante

regulation under Article 16 of Directive 2002/21lEC

1g. Fx ante regulatory obligations are only imposed in markets that are not effectively

competitive, i.e. markets where there are one or more undertakings with signiflcant

marKet power ano wnete national and EU competition law remedies alone are not

sufficient to address the competition problem identified

20. In carrying out iheir market analysis, NRAs are to conduct a forward-looking'

structural evaluation of the relevant market over the relevant period'

3 commission Recommendatton of g october 2014 on relevant product and service markets within the electronic communicalions

sector susceptrble to ex 3rre rcgura!on Ln accordancc wrth Directive 2oo2l21lEC of the European Parljament and of the council on

a comrron regu alol 'r,lln ,,!od lo'elccLlonlc comn-nlcallons I e(wo'ks and services

. cuidelines on market an3tysrs and the assessment of significant market power under the EU regulatory framework for electronic

communications networl(s and services, c(2018) 23 /4, published in the EU ofiicial Journsl c 159/1, 7 N,'lay 2018 (he '2018 Sl\',P

Guidelines").
5 commission guidetincs on market anatysis and ihe assessment of significant market power under the Community regulatory

framework for electronic cornntirnications networks and services, OJ C 165, 11 7 2002, p. 6-31 ("the 2002 SMP Guidelines")'

u cf. 2018 sMP Guldellnes. para 15

3l t2
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21. The .lesignation of undertaking(s) with SMP As recalled above' an undertaking is

deemed at having SlvP i{, either individually or jointly with others, it enjoys a position

equivalent to dominance, that is to say a position of economic strength affording it the

power lo behave to an appreciable extent independently of competitors' customers and

consumers.

$ingle SMP. When considering the market power of an undertaking it is important to

consider the market share of the undertaking and its competitors as well as constrarnts

exercised by potential competltors in the medlum term But the market shares are to be

interpreted in the light of lhe relevant market conditions

lf the market share is below 50%' NRAS should rely on other key structural market

features to assess Sl\,4P. NRAS must carry out a thorough structural evaluation of the

economic characteristics ol the relevant market before drawing any conclusions on

the existence of SMP

lhe 2018 SMP Guidelines provide a non'exhaustive list of criteria to measure the

market power of an undertaking and its ability to behave to an appreciable extent

independently of its competitors' customers and consumers

These include notably (but not only): barriers to entry' barriers to expansion' absolute

and relative size of the undertaking, control of infrastructure not easily duplicated'

technological and commercial advantages or superiority' absence of or low

countervailing buying power, easy or privileged access to capital markets/financial

resources, pioduct/services diversification, economies of scale' economies of scope'

dircct and indirect network effects, vertical integration, a highly developed distribution

and sales networK, concluslon of long-term and sustainable access agreements'

engagement in contractual relations with other market players that could lead to market

foredosure, absence of potential competition'

Pursuant to the SMP Guidellnes' a finding of SMP "musf be based on a combination of

faclors"./ r;arefully taking into account all the characteristics of the market'

Joint SMP. A collective dominant position exists where each member of the dominant

oligopoly - being aware of common interests- considers it possible' economically rational'

anl preierable, to adopt on a lasting basis a common policy for their market conduct

with the aim of selling at above competiiive prices'

According to EU case lawa and the SMP Guidelines' three cumulative conditions are

neccssdry ior a finding of collective dominance:

. First, each member of the dominant oligopoly must have the ability to know how

the other memDers are behaving in order to monitor whether or not they are

adopting a common Polrcy.

22.

23.

25.

26.

27

28.

7 sMP Guidelines, para 58
3 Case T-342l99, A;dor/'s r/c v Comrssion EU:T:2002:146

tltrz
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29.

30.

31.

33.

32.

upslfeam market(s) "

September 2016.

2.1

34.

35.

36.

" Second, the situation ot tacit coordination musi be sustainable over time' that is

to say, there must be an incentive not to depart from the common policy in the

marKet.

. Third, the foreseeable reaction of current and future competitors' as well as

cLrstomers, would not jeopardise the results expected from the common policy'

It is only where the three cumulative criteria are fulfilled that there may be a linding of

joinl Sl\ilP bY the NRA.

As for single SMP' the prospecrrve analysis for joint SMP must consider expected or

lor eseeable market developmenls

tmposing regutatory remedies' Once the relevant market(s) have been defined' and

undertaking(s) holding SN'4P have been identified' the NRA must impose at least one

regulabry obligatlon on an unoenaking that has been designated as having SMP'

The specific resulatorv oblisations which mav be imposed 
":. 

ttl 
111-T:l'in-:.:::ffiff;;;J" ""i ,""i "**"; but a downstream (*1""]T:'t]j::^'':,:::'"::

'i;;;;; ;;;;;;.e resulation ir competition on that market ::l'l 
*il:11 1:li:i1

market power despite the presence of ex ante regulation on the related wholesale

REVIEW CIF THE AGENCY'S DRAFT REPORT

The review of the Agency's draft Repod examines in turn the sections on t

EU regulaiory framework (2.1'), on defining the relevant market (2'2')' on ihe analysis

the relevant market (2.3'), on the obligations of the operator with SMP (2'4'

summarising for each section its content and assessing its alignment with EU rules'

RATEL and the EU regulatory framework

lergislativer0 and regulatory texts.

sL-rsjoeptible to ex ante regulation

s C. 2014 Comrnission tlecommendalion, para 18

r0 This includes the relevant EU Direclives and Regulations from 2002 and 2009'

1'he Agency provides in the introduciory seciion of its draft Report a presentation of

Regul;tory framework in the European Union This section includes an overview of I

The drafl Report includes elements regarding the latest legislative developments' sL

as the legislative proposal for a European Electronic Communications Code' tabled

The drafi Report includes also elements regarding the Commission Recommendation

rolevant product and service markets within the electronic communications set
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37.

38.

39.

However, this section does not refer to the latest regulatory developments and the

publicalion in the EU Official Journal of the update{ liU sMP Guidelines in May 2018'

As statcd above in Section 1, the Sl\4P Guidelines reflect the latest developments in

case-law and acidress issues previously not included in the 2002 SMP Guidelines'

'fhis is particularly important since the updated SIMP Guidelines address the criteria for

defining the relevant (product and geographic) market, a key step in the SMP

assessment, as well as the criteria for assessing single and joini SMP

Any up-to-date, fully aligned analysis by the Agency should refer to the 2018 SMP

Guidolines and take Into account accordingly all relevant market developments and

additional olarifications regarding the SN/P methodology'

For instance, the Agency lists on page 17 of its draft Report several criteria which are to

be particularly taken into account when determining SMP This list of criteria is

incornplete in light of the (additional) criteria enumerated in the 2018 SMP Guidelines (for

instafce the conclusion of long{erm and sustainable access agreements)

Therefore, fronr a methodology perspective, it must be concluded that the

Aqency's approach, which does not refer to or apply the 2018 SMP Guidelines' is

incomDlete ancl does not fully align with EU rules'

RATEL definition of the relevant market(s)

43'TheAgencyprovidesinSection3ofiisdraftReportadefinitionofthere|evantmarket.|t
focusesonthewho|esa|ecentra|accessmarket,withanana|ysisjntwopads.

44. The Agency examines successively i) technological development in the broadband

internet acoess, ii) the characteristics of retail market of the broadband internet access in

Serbia: before turning to iii) the wholesale central access market and iv) its

characteristics in Serbia 11

45. Then, in light of these characteristics, the Agency assesses the demand-side substitution

at retail level, the demand-side substitution al wholesate level; and the supply-side

substilution at wholesale level, in order to conclude on the relevant product market at

wholesale level.

46. Accorrling to the Agency, the "analysis of the wholesale central access market was

prece(led by the analysis af competition that would rule in the relevant retail market in

case of absence of ex ante regulation".''

47. Such an approach, although generally consistent with the methodology foreseen in ihe

EURecommendationandthesMPGuidelines(assessmentofretailmarketsfirst,before
examining wholesale markets), is not exactly the one applied by the Agency'

40.

41.

2.2

'1 Cf. Seciion 3.1- of thc draft llepod
f Page 21 of the drali Repoil
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48.

49.

Unclor EU iaw, NRAs must first determine whether a retail market is not effectively

competitive absent ex ante regulation The key question..l: *l*n"t the market is

Or"rptli,"t't competitive ancl irhett'er any lack of competition is durable' by takrng

into account expected or foreseeable market developments'

This requires a detailed assessment of the competitive conditions at retail level: taking

intoaocountforinstanceentrybarriers(networks,economiesoJScale)Whichrestrictthe
development of competitlon at retail level' reviewing market shares' distribution among

ru*oi n'"u"o and evolution of prices and negative impact on retail customers'

Onco the conclusion thal a retail market is not effectively competitive absenl ex ante

rellulation is reached' NRAS may regulate the corresponding wholesale market(s);

whefe this/these market(s) rslare nit listed in the Recommendation' NRAS should

conduct the three criteria test

PursuanttoEUruies,marKelsrnaybesubjecttoexanferegulationprovidedtheymeet
three cumulative criteriar lhe rirst criterion is the presence of high and non-iransltory

barriers to entry; the second criierion addresses whether a market structure tends

towardSeffectivecompet|tlonWlrhinare|evanttimehorizon;thethirdcriterionisthatthe
aDDljcationofcompetit|onlawa|oneWouldnotadequatelyaddressthemarketfai|ure(s)
concerned.13

WCA market is listed in the Recommendation' so the burden of proof on the NRA is not

as high as for other (non-listed) marKets'

But in any case, at the stage of market deflnition' the Agency clearly does not undertake

a foruvard-looking compellrlon analysis of the retail (broadband) market and does not

deln()r]Stratethattheretai|(broadband)marketiSnoteffectivelycompetitiveabsenteX
arle regulation.

Instead. it focuses its market definition on a general substitutability analysis' mostly on

the basis of 2017 market data

Therefore, the conclusion of the Agency on market definition' although it retains a

wide product market (Wholesale central access market with copper pairs and xDSl.

technology, hybrid optical-coaxial network and optical cables in FTTX netlvorK

architecture) oI national dlmensron, is not consistent with the EU SMP methodolog]1'

is not forward looking as far as retail markets are concerned' and therefore doeF

50.

ct.

52.

53.

54.

not align with EU rules'

i3 Among the indlcators to be conslclered when assessing compelition in a forwardlookinq market analysls' the

RecommendationinclL]ilesind|oaiorsolDarrierstoentryintheabsenceofregu|alion(inc|Udingtheexientofsunkcosts),I
strudure. market perlonnance and market dynamlcs i;ctuding indicators such as market shares and trends' market prices

lrends, and the extenl iirrd covcrage of conlpelLncJ networks or infraslrudures'

55.
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57.

As explained below, there are significant flaws in the Agency's SMP assessment: it does

not appropriately distinguish between single and joint SMP' there is an over-rellance on

markct shares to assign Sl\4P status' and there is no thorough' detailed' foMardlooking

slruclural analysis of the market characterishcs'

Sing/e SMP or ioint SMP? The Agency correctly recalls in Section 4 1 thal a dominant

pc,sition imptiesinat an operator, "either individually, or by ioining with other entities" has

sucir economic power in the market that allows it to behave' to a large extent'

inJcpcndently from thc competltors clients and consumers

lt then underlines explicitly the fact that "fhere is no evidence that in period that is

included in the analysis the criteria for the existence of ioint market Dowers on wholesale

central access market were met' (our emphasis) and focuses,therefore exclusively in the

r€)sl of the draft Report on criteria for determining single SMP '-

However, the Agency goes on to icientify several undertakings as holding SMP' nqmely

operators Tetekom Srbija a.d. and SBB DOo'

As explained in Section 1 above, single SIMP and joint SMP are distinct concepts which

do not overlap. The European Commission 2OO2 SMP Guidelines for instance clarified

62.

Ihal "Where an NRA determines fhe exlstence of more than one undeftakino with

Q9n1np1c9.. i.eJb9!-".Jan1d9Dj!84-pp,itign 38519, it should also determine the most

utpt,itprrtu regulatory obtigations to be imposed, based on the principle of

p roporti on ality."15 (our emphasis)

Sialements referrinq to "ioint" or "together" market shares of Telekom Srblja and SBB

are irrelevanl and cannot be relled upon by the Agency in its SMP assessment' since it

focused on single SMP 
i6

Subsequent conclusions in the drafl Report referring to both Telekom Srbiia and SBB as

SNiln operators are dlso irrelevant

63. The nrethodology and assessment of the Agency, which switches from "Fingle

SMPana|ysis''to.'jointSMPconc|usions,'isinconsistentandnota|ignedwithtiU
rules.

Over-reliance on market shares fo assign SMP sfafus- Under Section 4 1 1 of the

draft Report, the Agency examines market shares of operators on the relevant lnarket

and concludes immediately ihat both operalors have significant market power in the

2.3 RATEL's SMP assessment

observed wholesale central access market

'4 Cf. page 55 of lhe drafl Rcporl
1s Para. 114 ofthe 2002 sMi) Glidelines
16 cf. pages 56, 57, and 65 0f the draft Report See also page 62 0f the draft Report and the reference to 76% joint mark4l

based on the number ()1 !sors
tt Cf. the conclusions,.rndri' SectioDs 4 1.1 to 4 1 12 of the drafl Report

56.

58.

59,

60.

61
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65.

66.

67.

Pursuant to EIJ rules, when considering the market power of an undertaking it is

irnportant to consider its rnarket share For market shares below 50% (as is the caqe for

sBB with 33% market share in 2017), NRAs should rely on other key structural market

features to assess SMP

H()wevcr, the Agency is drawing conclusion regarding the (alleged) SMP status of SBB

(and Telekom) on the sole basis of market shares, without taking into account oth€ir key

slr.lclural market features.

The conclusions reaohed by the Agency'8 are therefore an incorrect application 9f EU

SIV]P methodology; they over-rely on market shares as far as SBB is concernPd to

con(,luoe regard;ng 'ts Sl\,4P status

The lack of a thorough, forward-looking analysis' As recalled in the SMP Guidqlines'

NRAs should carry out a thorough, forward-looking (or dynamic) evaluation if the

economic characteristics of the relevant market before drawing any concluslons on

thcl exrstence of Sl\,4P

72. UtrcJer Section 41.6. of the draft Report on diversification of thq
tiq

r,

in

68.

69.

71.

70. For inslance, uncier Section 4 1.4 of the draft Report on customers' countervailing

thc Agency rccalls that power is typically reflected in significant share of the cus

total levenues of the operator' nowever' no figures are provided in that section 
le

Sinrilarly, under Section 4.1 5 of the draft Report on easy or privileged access to

mafkets, the Agency does not provide any forward{ooking assessment of f
rcsourccs and does nol provide any data/evidence to support its statements on

of which it considers that "operators that have been present in the market for a

may have easier access to bank loans" (our emphasis)

basiq

I time,

AEer'rcy provides high-level statements about the ability of Telekom Srbija and SB

produots and services. However, no further idnformation is provided about

to

oroducts/services would be tied and how this would play out in pract'ce

73. The Aoencv refers here to ".several connected retail markets" without providing

explanations distinguishing between the connected retail markets on which T

Srblja and SBB are active respectively

74. EU standards for SMP assessment are high' as illustrated by regulatory

Etl level, ranging from NRA ciraft analysis, to their review by the European

'3 Cf. pages 57 and 65 of thc drafl Report
,s We note that this st:ciion nray be Inore relevant frorn the poinr of the view of the incumbent operalor (which arguably ivould be

the operatof hotding srng e sMP), f ir were posslble (for Telekom srbija) to demonstrate that (Telekom srbija) custorers are

informed about the possib lilies of transfer to another opefalor (s!ch as SBB) with minimum costs

The Agency analysis is clearly not thorough and detailed First' as explained abPve' it

Ono. *t |.oty on the upclated SMP Guidelines second' many high-level statementrs are

made, without any supporting evrdence'

9|l12
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and by the BEREC'O and subsequent changes integrated in their final decisior'fs by

NR/\:t.

In some cases, thrs may go as far as the NRA withdrawing its notification t? the

European Commission after the latter expressed serious doubts about the findings jf the

NRA. Such was the case for instance with respect to a notification by the Maltese NFA in

relation to the market for wholesale broadband access 2l

In ?r recent Phase ll investigation and Opinion by BEREC regarding the iSMP

assessmentbytheDutchNRA,BERECunderlinedthelimitsoftheNRAdraftdeQision'
andtheimpoftanceforthecommissionoftheNRAtakingintoaccounta|lre|Pvant
fa(lors, such as "symmetry, innovation and bundling" in order to assess an alleged

d om in a n ce/S M P.22

In another recent Phase ll investigation, BEREC and the Commission expressed

doubts with respect to the Dulch NRA assessment of SlVP The commission

instance concerns regarding the factors used for the Sl\'4P assessment: in the

thc Commission, lhe Dutch NRA had not sufficiently taken into the

constraining influence of potential competition on the alleged dominant

Dutclr NRA had not given sufficient weight to factual elements such as

rnvcstn]ents: and the Dutch NRA had not drawn the right conclusions from

had identified in the market (in that case, reduction of scale advantages for a

oPerator).-"

78. Therefore, in |ight of these examp|es and ongoing EU practice, it must be conc|udqd that

tho Agency analysis falls short of the EU standards for assessing SMP

Ts.LaSt,butnotIeast,theAgencyana|ysisisusua||ynotforward.|ooking,andwhelitis'
it remains very general and lacks data or projections'

g0. For instance, under Section 4.1.2 of the draft Report on control over infrastructu4e, the

Ag(:ncymerelyStatesthat''itisnotrea|istictoexpectthatinthefutureperio|they
Icornpeting operatorsl would reach coverage that the networks of Telekom srbija a.d.

and SBB DAO have".

81. No evrdence whatsoever is provided to explain why/how the Agency reachqs this

oonclusion. In light of FU practice, such a statement would need to be elaborateq upon

(fof inslance, taking into account the prospective investment plans of operatols and

in]pact on the development of competition, existence of co-investment agreementsl )'

?o see for instance BhRf:C opinion on Phase tl irvestigation plrrsuant to Article 7a of Directive 2002/21lEC in casis case
pT/20i6/1888, Whotesatc tocai access provided at a fixed location (market 3a) in Portugal and case PT/2016/1889, WFolesale

central access provided at a fixed location (marker 3b) in Portugal (BoR (16) 154). ln lhis decision, lhe assessmenl by the

portuguese NRA, which optecl for |ght requ rements - was challenged by both the European Cornmission and BEREC.

" Cf. Case MT/2008/0603 /./hoLesale broadband access in Malta
,t Cf. BEREC Opirlron or I,hase tt investigation pursuant to Article 7 of Dtective 2OO2l21lEC, in case NL/2015/17l27, Wholesale

localaccess provrdoo al a f:xed iocation in the Nelherlands. p 10.

,'Cf. BEREC Opinion of f)haso tl investigation plrsLranl to Article 7 of Dircclive 20O21211EC in Case NL/2017/1960 Wholesale

high-quality access prov d(-.d al a fixed location in the Nelherlands, p 7

75.

76.

77.
for
of

; the
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Similarly, under Section 4.1.12 of the draft Report on obstacles for expansion, the

Agflrcy acknowledges that there are six operators which own optical network they do not

use for the provision of services, and that there is certain room for increase in capacities.

But the Agency merely relies on the low market share of the operators present in the

WOA market and their "weaker capacities" (in comparison with Telekom Srbija and SBB)

to conclude that there are still obstacles for expansion in the observed wholesale market,

without providing any forward-looking assessment of the evolution of capacities for

operators (RATEL acknowiedges however there are 73 operators that own coaxial cable

network for distribution of media content).

Mofe llenerally, limited consideration is given to potential competition (no reference for

instance io fixed mobile substitution and the ability of mobile offers to include broadband

services) and the ability of alternative mobile offers to develop in the future.2a

The Agency relies mostly on a static analysis, does not produce evidence of the

reasons for its "expectations", and often does not consider future market
developments. In light of the above, it must be concluded that the Agency
approach does not align with the EU methodology.

2.4 RATEL assessment of market competition and obligations

Artiole 8 of the Access Directive requires that remedies must be based on the underlying
(competition) problem identified, propodionate and justified in light of the objectives set

out for NRAS in Article B of the Framework Directive.

As e)(piained above, the EU Sl\,4P methodology is not correctly applied by the Agency:

tho market definition is problematic, the characterisation of (single/joint) Sl,4P is
nrisapplied, there is no forward-looking assessment. Therefore, the very basis on which

thc Agency develops Sections 5 and 6 is flawed , the latter would require further review

and in-ciepth modifications.

BB. In pa.ticular, there can be no imposiiion of ex ante regulation on SBB since it not be
(individually) holding SMP !{ilb Telekom Srbija. and since there rs no
whalsoever in the draft Report of a possible joint SMP on the markets

82.

83.

84.

85.

86.

87.

?4 Cf. Section 3.2 1.4 olthe cifaft Report.
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CONCLUSIOII

89. EU rules provide a complex and detailed framework for the assessment of

markei power. EU legislation and regulation provide qlear standards and

that resped; and relevant EU guidance is regularly updated to better

developments.

however, the Agency approach is aligned neither with the letter nor with the

EU framework.

91. From a general methoclological perspective, the draft Report does not take

th() latest EIJ SMP Guidelines of 2018.

92. When first determining what the relevant market are, the draft Report does

clearly retail (broadband) markets and why they would not be effectively

absent ex anle regulation.

90. Tlre Serbian NRA draft Report and SMP analysis refer on multiple occasions to U rules;

market

of the

account

identify

with EU

ensure

tn

93. Even more concerning, the Agency draft Report clearly misapplies the of single

anci ioint SMP, imposing "single SlVlP" status to two operators in spite of the that the
marketsAgency explicitly stated that there were no evidence of joint Sl\ilP on the

concerned.

incomplete94.

95.

l\loreover, throughout its SIVlP assessment, RATEL provides an

analysis, which lacks data, suppoding figures, forecasts,

consideration of possible market developments.

O ear issues have been identifled at this stage; the significant

and

ruies nrust be remedied. In light of the commitments undedaken by Serbian ln

thc 
=slabilisaiion 

and Ass with the EU, Serbia has a duty

that its legislation and practices align with the EU acguls, including

communications networks and services and SMP rules.
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